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Per Curiam The provision of fire protection services is a
governmental rather than a propriety function. The public duty doctrine
therefore bars any clainms for the negligent failure to supply water for
firefighting purposes or the negligent failure to enforce fire code
provi sions. Because appellants Russell and Bonnie Stiefel and United
Servi ces Autonpbil e Association (the Stiefels) failed to establish any
mat eri al factual dispute as to the application of the public duty doctrine,
we affirmthe trial court's disnm ssal of their clains against the City of
Kent, the Kent Fire Departnent, and the Kent Public Wrks Departnment (the
City) and agai nst King County and the King County Fire Marshall (the
County) .

FACTS

Viewed in the |ight nost favorable to the Stiefels, the materials
before the trial court establish the follow ng sequence of events. During
the early norning hours of April 22, 2001, the Stiefels' honme in Kent was
damaged when a fire spread froma nei ghbor's house. Water supply |ines and
fire hydrants in the area are part of the City of Kent water system which
supplies water to about 54,000 subscribers and mai ntai ns about 263 m | es of
water lines and 2,600 fire hydrants.

| medi ately upon arrival at the scene, firefighters fromthe Kent Fire
Department connected a supply hose fromthe punper to the nearest fire
hydrant, which was | ocated about 800 feet away fromthe fire. After
pumpi ng water on the neighbor's house for a brief period, firefighters
experienced an interruption in the water supply. The firefighters needed
several mnutes to transfer the supply hose to a different engine before
they could resune punping water on the fire.

In his subsequent report, a Kent Fire Departnent investigator noted
that fire suppression efforts were hanpered when "a | arge amount of debris"
in the supply hose bl ocked the intake screen of the punmper. According to
the investigator, the time required to transfer the hose to a different
engine allowed the fire "to grow exponentially" and spread to the Stiefels
house.

The debris was | ater analyzed and determ ned to be iron "tubercles."”
Brad Lake, water superintendent for the Kent Public Works Departnent,
stated that tubercles generally develop at joints, connections, valves, and
fire hydrants where bare netal is exposed and that the tubercles that
caused the water interruption "could have conme from anywhere in the
i medi ate water supply system and could have even been | oosened by the
fire departnment opening the fire hydrant."”

On April 23, 2004, the Stiefels filed a conplaint for damges agai nst



the City of Kent and King County, alleging, anong other things, that the
defendants had negligently failed to maintain the fire hydrants near the
Stiefel residence and had negligently failed to enforce rel evant provisions
of the City and King County codes. The City filed three separate notions
for summary judgment on the issues of (1) duty, (2) standard of care,
breach, and liability, and (3) separate liability for the Kent Public Wrks
Department and Kent Fire Departnent. King County al so noved for sunmmary

j udgment .
In opposition to summary judgnent, the Stiefels submitted declarations
fromMchael Fitz and Janes MIligan. Fitz, a civil engineer and vol unteer

firefighter, asserted that fire hydrants should be flushed regularly to be
kept in proper working order. He concluded that if the City had flushed
its water lines in 2000 and 2001, the "tubercles that forned would have
been flushed out of the water systemthat supplied the water hydrants."”

MIligan submtted a videotape of the fire at the Stiefels' residence
that showed the interruption of the water supply. MIlligan had al so been
present in 1996 when Kent firefighters responded to a house fire and
connected a fire hose to the same hydrant near the Stiefels' home. He
stated that he "was informed that the fire departnent had | ost water
pressure for a period of time."

Concl udi ng that the public duty doctrine precluded any recovery for
the Stiefels' clains, the trial court granted summary judgnent in favor of
Ki ng County on Decenber 10, 2004. By separate order filed Decenber 23,
2004, the trial court also granted summary judgnent in favor of the City.
STANDARD OF REVI EW

When reviewing a grant of summary judgnent, this court undertakes the
same inquiry as the trial court and considers the evidence and the
reasonabl e i nferences therefromin the |light nost favorable to the
nonnmovi ng party. Schaaf v. Highfield, 127 Wh.2d 17, 21, 896 P.2d 665
(1995). Summary judgnent is appropriate "if the pleadings, depositions,
answers to interrogatories, and admi ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any materia
fact and that the noving party is entitled to a judgnent as a matter of
law." CR 56(c); Wiite v. State, 131 Wh.2d 1, 9, 929 P.2d 396 (1997).
DECI SI ON

The Stiefels' primary contention on appeal is that the public duty
doctrine does not shield the defendants fromliability in this case because
t he operation and nai ntenance of a water systemis a proprietary rather
than a governmental function. They maintain that the City and County
breached their duty to provide a "debris free water supply” to the City
fire hydrants.

The public duty doctrine requires that a plaintiff seeking recovery froma
public entity for negligence denonstrate that "the duty breached was owed
to the injured person as an individual and was not nmerely the breach of an
obligation owed to the public in general." Taylor v. Stevens County, 111
Wh. 2d 159, 163, 759 P.2d 447 (1988) (quoting J & B Dev. Co. v. King County,
100 Wh. 2d 299, 303, 669 P.2d 468 (1983)). The public duty doctrine
reflects the policy that "legislative enactnments for the public welfare
shoul d not be di scouraged by subjecting a governnental entity to unlinted
liability.” Taylor, 111 Wh.2d at 170.

But the public duty doctrine applies only when the public entity is
perform ng a governnental function. Bailey v. Town of Forks, 108 Wh. 2d
262, 268, 737 P.2d 1257 (1987). |If the entity is performng a proprietary
function, it is held to the same duty of care as a private individual or
corporation engaged in the same activity. Dorsch v. City of Tacomm, 92 Wh.
App. 131, 135, 960 P.2d 489 (1998). A public entity acts in a proprietary
rather than a governmental capacity when it engages in business-like



activities that are normally performed by private enterprise. See Dorsch
92 Wh. App. at 135; Russell v. City of Gandview, 39 Wh.2d 551, 553, 236
P.2d 1061 (1951); see also Hagerman v. City of Seattle, 189 Wash. 694, 701
66 P.2d 1152 (1937) (the test for distinguishing governnmental from
proprietary functions is "whether the act performed is for the commn good
of all, that is, for the public, or whether it is for the special benefit
or profit of the corporate entity").

Proprietary functions include nedical and psychiatric care, Petersen
v. State, 100 Wh.2d 421, 671 P.2d 230 (1983), and operation of a sewage
system Hayes v. City of Vancouver, 61 Wash. 536, 112 P. 498 (1911).
Governmental functions are those generally perforned exclusively by
governmental entities. See, e.g., Taylor, 111 Wh.2d at 164-65 (buil ding
permts and inspections); Hoffer v. State, 110 Wh. 2d 415, 422, 755 P.2d 781
(1988) (auditing public offices and registration of securities).

As the Stiefels correctly note, the general operation of a nmunicipa
wat er systemis a proprietary function. Russell v. Gandview, 39 Wi.2d at
553. In Russell, the court upheld an award of damages for the expl osion
that resulted when the municipal water system advised residents to rel ease
the pressure from conbustible gas in the donestic water supply by opening
the faucets in the home. But Russell does not control the issue here
because the Stiefels are not alleging any deficiency in the delivery of the
donestic water supply, but rather the negligent operation and mai ntenance
of City and County fire protection services. It is well established that
the creation, maintenance, and operation of a fire departnent and al
reasonably incident duties are a governnmental function. See Lakoduk v.
Cruger, 47 Wh.2d 286, 289, 287 P.2d 338 (1955) (firefighter acting in
government al capacity when responding to call for first-aid assistance);
see al so Babcock v. Mason County Fire Dist., 144 Wh.2d 774, 777, 30 P.3d
1261 (2001) (public duty doctrine provides immnity to fire fighters in the
performance of their duties).

The fact that the same water supply line serves both fire hydrants and
the donestic water system does not convert a fundanentally governnent al
function into a proprietary one. The Russell court acknow edged this
principle when it noted the plaintiffs were not challenging the
muni cipality's use of water to provide fire protection. Russell, 39 Wh. 2d
at 553. More recently, our Supreme Court has recognized that in providing
certain utilities, a municipality may act in both a governmental and
proprietary capacity. See Okeson v. City of Seattle, 150 Wh.2d 540, 550-
51, 78 P.3d 1279 (2003) (nunicipal electric utility is proprietary
function; provision and mai ntenance of streetlights is a governnmenta
function). Consequently, where a public entity acts in a dual capacity,
application of the public duty doctrine depends on the particular function
bei ng chal l enged. Goggin v. City of Seattle, 48 Wh. 2d 894, 897, 297 P.2d
602 (1956) (construction and mai ntenance of city streets is a proprietary
function; supervision and control of streets is a governnental function).

The general rule is that supplying water for public purposes, such as
fire protection services, is a governmental function and that a
municipality is not |iable for damages for the negligent failure to supply
wat er for extinguishing fires. 18A Eugene McQuillen, Minicipa
Cor porations sec. 53.105, at 192-93 (3d ed. 2002). The Stiefels have not
submtted any authority or |legal argunent to the contrary. Because their
clainms are directed solely to the governnmental function of fire protection
services, including the incidental delivery of water through fire hydrants,
the clains are barred by the public duty doctrine

The Stiefels' reliance on Shannon v. City of Grand Coul ee, 7 Wh. App
919, 503 P.2d 760 (1972), is msplaced. In Grand Coulee, firefighters
responding to a fire at the plaintiff's restaurant discovered that the



nearest hydrant was dry, a circunstance that caused a delay in getting
water to the fire. It was later deternmined that the valve at the base of

t he hydrant had apparently been cl osed for several years after the City

all owed a | unber company to tap into the water line. On appeal, the court
held that the City had a statutory duty to inspect the water system
regularly to insure an adequate supply of water to the fire hydrants and
that the City had breached that duty -- as a matter of law -- by failing to
i nspect the systemfor three years. G and Coul ee, 7 Wh. App. at 922.

But Grand Coul ee predates the devel opnent of the public duty doctrine
in this state. Moreover, the court's analysis does not consider the well-
establ i shed distinctions between proprietary and governmental functions.
Finally, the court's determ nation of a statutory duty rests solely on a
brief reference to RCW 80.28.010(2), which requires every water systemto
supply service that is "safe, adequate and efficient, and in all respects
just and reasonable.” This provision is part of the statutory schenme
governing the Washington Utilities and Transportati on Comm ssion (WJTC)
and the Shannon court's analysis fails to address other provisions limting
WUTC regul ati on of rmunicipal water systems. See RCW 80.04.500 (exenpting
muni ci pal utilities fromWJTC control). For these reasons, G and Coul ee
provi des no support for the Stiefels' arguments in this case.

The Stiefels next contend that the "statutory intent” exception to the
public duty doctrine applies. The public duty doctrine does not bar a
plaintiff's action if a regulatory statute or code provision "evidences a
clear legislative intent to identify and protect a particular and
circunscribed class of persons."” Ravenscroft v. Washi ngton Water Power
Co., 136 Wh.2d 911, 929, 969 P.2d 75 (1998). For this exception to apply,
however, "the regulation establishing a duty nmust intend to identify and
protect a particular and circunscribed class of persons, and this intent
must be clearly expressed within the provision -- it will not be inplied."
Ravenscroft, 136 Wh.2d at 930.

Neither Title 80 RCWnor provisions of the Kent City Code governing
fire hydrants and the enforcenent of the nunicipal fire code, cited by the
Stiefels, evidence an intent to protect a particular and circunscribed
class of persons with respect to the provision of fire protection services.
Because these regulatory provisions are clearly ainmed at the public at
large, the legislative intent exception does not apply. See Baerlein v.
State, 92 Wh.2d 229, 233, 595 P.2d 930 (1979) (state securities act
i ntended to protect investing public, not individual investors); Taylor
111 Wh.2d at 166 (state building code intended to protect general public,
not specific class of building occupants). The Stiefels' contention that
the City has been aware of the defective fire hydrant for at |east five
years is both irrelevant to a determ nation of whether the legislative
i ntent exception applies and unsupported by any evidence in the record.
James MIlligan's statement that he was "infornmed" the fire department had
"l ost water pressure for a period of tine" in 1996 provides no adm ssible
evi dence identifying the reason for the alleged | oss of pressure.

Finally, citing RCW19.27.110, the Stiefels assert that King County
had a duty to enforce the fire code in the City of Kent. Former RCW
19.27.110 provides that each county governnment "shall admi nister and
enforce the uniformfire code in the unincorporated areas of the county."”
(Enmphasi s added.) The Stiefels maintain that the statute's silence as to
i ncorporated areas such as the City of Kent does not relieve the County of
a "concurrent" duty. But the Stiefels have not cited any principle of
statutory construction that would permt such an interpretation, which
would require us to find a portion of RCW19.27.110 to be superfluous.
Because the Stiefels have failed to cite any relevant authority to support
their claimthat the County had a duty to enforce the fire code in



i ncorporated areas, we decline to consider it.

Because there are no material disputed facts as to the application of
the public duty doctrine, the trial court did not err in entering sumary
judgrment in favor of the City and the County.

Affirmed.

For the court:



